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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                        GR 48 OF 2013

     U/S 448/323/354 I.P.C.

STATE OF ASSAM......................................PROSECUTION SIDE.

      -Versus-

1. SRI ASHOK NATH.

2. SMTI. MANTI NATH........................................ACCUSED SIDE

PRESENT: - SMTI SANGITA HALOI, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution: - MR SOHRAB ALI SHEIKH, Ld. APP.

FOR  the  Defence:-  MR.T.K.BHATTACHARJEE,  M.C.NATH,H.C.NATH,  Ld.

Counsels.

                

EVIDENCE recorded on:- 13.08.14, 05.07.19, 06.08.19 & 06.02.2020.

ARGUMENT heard on: – 08.06.2020 , 27.11.2020, 

JUDGMENT delivered on: – 11.12.2020.

                                           

 J U D G M E N T

1) In this case accused Sri. Ashok Nath and Manti Nath are facing the trial

u/s. 448/323/354 IPC for the case filed by the informant Jayanti Devi.

2) THE  PROSECUTION  STORY  as unfolded by the ejahar  filed  by Smti

Jayanti  Devi  is  that  on  29.03.13  at  about  6  AM the  accused  persons

namely Sri Umananda Nath, Sri Monti Nath and Sri Ashok Nath illegally

entered her house by breaking door and laid her down on the ground and

assaulted on different parts of her body with wooden batam. Hearing her

hue  and  cry  her  husband  Sri  Baburam  Nath  rushed  there  then  the

accused persons assaulted him also with wooden batam. Hearing hue and
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cry the local people came and saved them. Due to altercation her silver

ear ring was lost. The accused persons damaged her house wall at the

time of leaving the place of occurrence. Hence, she filed this case.

3) On  receipt  of  the  FIR,  Bilasipara  P.S  Case  No.222/13  u/s

447/454/323/354/427/34 I.P.C. was registered and the I.O. investigated

into the case. Subsequently charge sheet was filed u/s 448/323/354 IPC

against the accused Sri Ashok Nath.

4) After receipt of Charge-sheet cognizance was taken against the charge

sheeted  accused  person  under  above-mentioned  sections.   After

appearance of accused person he was released on bail and on hearing ld.

Counsels  for  both  sides  and  then  after  compliance  with  S.207  Cr.P.C,

particulars  of  the offences u/s  448/323/354 I.P.C  were read over  and

explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

5) During the recording of testimony of PW.1 she named Monti Nath  aided

accused Ashok Nath in commision of the ofence and thus  her name was

also added in this case as per sec.319 Cr.PC. Prosecution examined as

many as 6(six) witnesses in support of this case and cross examined by

the defence side. The evidence of the prosecition side  closed. Statement

of the accused persons were recorded u/s 313 Cr.P.C. where defence took

the plea of complete denial and denied to adduce evidence.

                                     Points for Determination

I. Whether the accused person on 29.03.13 at about 6 AM  at Udmari

Village under Bilasipara PS criminally  tresspassed into the house of Smti

Jayanti  Dev  with  the  intention  of  causing  injury  to  her  and  thereby

committed an offence punishable u/s 448 IPC?

II. Whether  the  accused  person  on  same  date,  time  and  place

voluntarily  caused hurt  to Smti  Jayanti  Deve and Sri  Babu Ram Nath by

hitting  them  with  a  piece  of  wood  and  thereby  committed  an  offence

punishable u/s 323 IPC?
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III. Whether  the  accused  person  on same  date,  time  and  place  used

criminal force against Smti Jayanti  Devi and pulled and tore the wearing

apparels of Smti Jayanti Devi with the intention of outraging her modesty

and and thereby committed an offence punishable u/s 354 IPC ?

6) Heard  ld.  Counsels  for  both  sides.  Perused  evidences  on  record.  My

decisions with reasons on the above framed points are as follows:-

                   DISCUSSION, DECISION AND REASONS THEREON               

7) PW.1 Jayanti  Devi  has deposed that she is the informant in this case.

One and four months at 6 AM the accused personsl entered into her house by

breaking door. Accused Ashok Nath, Umananda and Monti Nath assaulted her

with wooden batam by holding her hair. Her left hand was fractured. Her clothes

were torn. When her husband raised objection the accused persons beat him and

laid him down on the premises. Hearing hue and cry the other people came to

there then the accused persons fled away. Police recorded her statement. She

and her husband underwent treatment.

In her cross-examination she has stated that she does not remember the

date of occurrence. Near P.O. there is house of Brikkadar, Rohini Nath, Ranjit

Nath etc. Accused is her elder brother-in-law. She resides with her husband and

his parents. At the time of  occurrence no nearby person came. At the time of

occurrence her husband was at home. She denied the suggestion that accused

persons did not assault her and her husband and did not break her hand and

that she did not state it to police. She denied the suggestion that accused Ashok

Nath did not drag her by her hair and did not come to her house. She denied the

suggestion that no occurrence took place as stated by her. Police did not seize

anything.  She denied the suggestion that   she deposed falsely. Her husband

often rebukes people in drunken condition. She denied the suggestion that on

date  of  occurrence her  husband went  to  the house  of  accused  persons  and

rebuked them.

PW.2 Baburam Nath  has deoposed that informant is his wife. Accused

Ashok Nath is his uncle. About 6 years back at about 6 AM when he was at his
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home  Ashok Nath, Umananda Nath and Monti entered his house and started

assaulting his wife with lathi. They also dragged her by her hair. When he tried to

rescue  his wife then all accused persons assaulted him with lathi. He sustained

injury on his right hand, neck and back. Then accused persons left. Then they

went to Lakhiganj Watch Post from where they were taken to hospital.

In his cross-examination he has stated that he does not remember the

date of occurrence. Near P.O. there is house of Goni, Khokan etc. At P.O. Khoka

came. None other came. He denied the suggestion that  he stated to police that

villagers threaten to beat him. At the time of occurrence his patents were at

home.  He denied the suggestion that  the accused persons did not  enter  his

house and did not assault him and his wife and he did not state it to police. He

denied the suggestion that him and his wife did not sustain any injury. He denied

the suggestion that  nothing occurred as stated by him. Accused Ashok Nath was

service man. He denied the suggestion that this case was filed falsely.

PW.3 Ramoni Devi has also deposed that informant is her daughter-in-

law. Accused Ashok Nath is her brother-in-law. Some years back when she was

sleeping at her home she heard hue and cry whereby the accused Ashok Nath,

Umananda  Nath  and  Monty  dragged  her  daughter-in-law  and  assaulted  her.

Seeing that she became senseless.

In her cross-examination she has stated that during occurrence she and

her husband were sleeping. She denied the suggestion that accused persons did

not drag and assault her daughter-in-law. She denied the suggestion that she did

not see any occurrence. She denied the suggestion that she did not state to

police that accused persons dragged her daughter-in-law.

PW.4 Khoka Nath has deposed that informant is his daughter-in-law and

accused Ashok Nath is his uncle. His house is adjacent to house of the informant.

About 5 years back at  about 6 AM he saw from his house that  the accused

Ashok Nath, Umananda Nath and Monty entered the courtyard of the house of

informant with lathi etc. That's all he knew.  
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In  his  cross-examination  he  has  stated  that  other  people  were  also

present near P.O. Informant did not tell him anything. He denied the suggestion

that accused persons entering the courtyard of informant with lathi etc.

PW.5 Nirendra Ch. Nath has deposed that on 29.03.13 he was posted

as ASI at Lakhiganj out post and on that day informant filed FIR whereby after

registration he endorsed himself. He visited P.O., prepared sketch map, recorded

statement  of  witnesses,  collected  medical  report.  After  completion  of

investigation  he  submitted  CD  to  OC  Dhaneswar  Das  who  submitted  charge

sheet. Ext.1 was Sketch map and Ext.1(1) was his signature. Ext.2 was chage

sheet and Ext.2(1) was his signature of OC Dhaneswar Das which he knew.

In his cross-examination he has stated that he did not record statement

of nearby people mentioned in sketch map. PW Jayanati Nath did not state to

him that she was assaulted causing fracture of her hand. PW Ramoni Devi did

not  state  to  him  that  accused  dragged  her  daughter-in-law  from inside  the

house. He denied the suggestion that he did not conduct proper investigation.

PW.6  Dr. Mominul  Islam  has also deposed that on 29.03.13 he was

posted as Medical Officer at Lakhiganj State Dispensary and on that day vide

Bilasipara MLC No.05/13 escorted by SPO Sahinur Islam, he examined Babu Ram

Nath and found (1) 1  No. of lacerated (Split) over the left wrist joint. 1 cm x .5

cm x .5 cm (L x B x D) (2) Pain and swelling and tenderness above elbow. (3)

Pain and Swelling over right wrist joint. Opinion – Injuries are fesh caused by

blunt object and simple in nature. Ext.3 was Medical Report and Ext.3(1) was his

signature.

In his cross-examination he has stated that there is no case reference

number in his report. The injuries may be caused due to all from great height like

building.  He did  not  mention the history  of  the injury. He did  not  bring the

register from the hospital.

APPRECIATION OF EVIDENCES:

8) The factual matrix of this case shows that on the date of incident i.e., on

29/03/13 at about 6 a.m. the accused persons entered the house of the victim/

informant  and  assaulted  her  along  with  her  husband.  In the  commotion  the
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informant  lost  her  silver  ring  and  the  accused  also  caused  damage  to  her

dwelling house. It is further alleged that accused taken away her gold ring. Now

to prove the above allegation the prosecution examined as many as 6 PWs.

9) The accused are accordingly facing the trial u/s. 354/448/323 IPC. 

10) Now to establish the case u/s.354 IPC the prosecution needs to establish that

the accused did the act with an intention to outrage the modesty of the victim.

Here in this case the victim/PW.1 alleged that the accused tore her cloths. But

her husband i.e., Pw.2 did not corroborate the PW.1 regarding the same. The

other witnesses including the mother-in-law of the victim i.e., PW.3 also did not

stated anything regarding any act of outraging modesty. No other independent

witnesses had supported the claim of the victim. Interestingly the I.O. also did

not  seize  any  torn  wearing  apparel  of  the  victim.  Thus  the  evidence  of  the

prosecution side is not appearing sufficient for establishing the case u/s. 354 IPC.

8. Now as regard to the materials u/s. 323/448 IPC are concerned,  the medical

report of the victims show that the victims were examined on 29/03/13 at about

8.45 a.m., i.e., on the date of incident itself. Both the victims were detected with

simple  injuries.  According to  the Ld.  APP the said  injury  was caused by the

accused. But the defence argued that the accused are no way connected in this

case and the said injuries were the result of fall over hard substance. But during

the cross examination of PW.1/victim and PW2 the defence did not put a single

suggestion to the victim to the effect that hey received injury by fall. The defence

had also failed show any possible reason behind such fall  in that early morning

hour of the date of occurence. Now let me discuss if the evidences are sufficient

to prove the plea of the either side.

11) The PW.1 deposed that all the accused assaulted her by entering her house

and when her husband/PW.2 came forward the accused assaulted her as well.

Though the PW.1 claimed that her hand was fractured but the doctor detected

only simple injury in person. Similarly the PW.2 also corroborated PW.1 on the

point  of  assault  caused  by  all  the  accused  person  upon  the  PW.2  and  his

wife/PW.1.

12)Here in this case, PW.3 was an eye witness to this incident and she deposed

that she had seen all the accused assaulting the PW.1 and after seeing that she
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felt unconscious. The deposition of PW.3 shows that she was the relative of both

the side. I find nothing to disbelieve her testimony. The Defence claimed that she

was sleeping at the time of incident hence her evidence can not be taken into

consideration as an eye witness. Since the incident occurred inside the house of

the informant it is quite plausible that she had got up after hearing hue and cry

and after that she had witnessed the incident. The independent witness/ PW.4

had also seen the accused entering the house of the victim by carrying lathi etc.

Thus it appears to me that on the point of inflicting injury or entering the house

of the informant the PW.1, Pw.2 and PW.3 are unison on the point that accused

assaulted the victims. Since PW.4 did not eter the house so it is obvious that she

might not have seen the incidents occurred inside the house of the vicitms. But

her trstimony that she witnesses theaccused with weapons is appearing sufficient

to establish the chain of circumstance whereby victims sustained injuries in the

said incident.  The defence could not rebut the evidences in this regard. 

13) The ld. defence counsel on this point had argued that the prosecution could

not examine any independent witness in support of their case and hence solely

on the testimony of victim the accused can’t be held guilty.

14) In this regard I would like to make the reference to the judgment passed by

the  Hon’ble  Supreme  Court  in  the  case  of  CHITTAR  LAL  VS  STATE  OF

RAJASTHAN (2003) 6 SCC 397 whereby the Hon’ble Supreme Court has held

that conviction can be passed on the sole evidence of a witness if it  inspires

confidence.

15) Now let me move forward towards sec 134 of the Indian Evidence Act and it

provided  that  whereby  it  deals  with  number  of  witnesses  and  it  lays  down

“number of particular number of witnesses shall in any case be required for the

prove of any effect.”

16)The legislation recognition of the fact number of particular and number of

witness is clear from the perusal of sec 134 of the Indian Evidence Act 1872. The

administration  justice  can  be  effected  to  a  greater  extend  if  the  number  of

witness insisted upon. If plurality of the witnesses what have been the legislative

intend  cases  were  the  testimony  of  single  witness  only  can  be  available  in

number of crimes the offender would have gone unpunished.
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17) At this stage it is important to note here that it is quality of the evidence of

the witnesses  whose testimony has to  be testified  on the touch core of  the

credibility and reliability. If the testimony is found to be reliable, there is no legal

impediment to convict the accused on such prove. It is the quality and not the

quantity of the evidence which is necessary for prove and disproving effect. In

the case of  MAHINDRA SINGH VS STATE OF MADHYA PRADESH (2007)  3

SCC  (CRI)  583 wherein the Hon’ble Supreme Court has held “it  is now well

settled principle of law that conviction can be based on the basis of the testimony

of a sole eye witness.”

18) I would also like to state that the defence side during the cross examination

had not put any suggestion to the effect that the accused were not present at

the place of occurrence. Further during the examination of the accused person

u/sec 313 of CrPC his plea has been of total denial but the accused person has

also not raised any plea that they were not there at the time of incident.

19) Hence, it becomes quite clear that the prosecution has been able to prove

the offences u/s 323/448 of IPC against accused Ashok Nath and Monti Nath.

Accordingly both the accused are held guilty and convicted. However prosecution

side failed to prove the offence u/s 354 of IPC against them.

BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS

ACT

I have considered the nature of the offences committed by the accused/convict

namely, Ashok Nath and Monti Nath and also the character of the convicts. No

previous  criminal  activity  and  conviction  is  proved  against  him.  The  accused

Ashok  Nath  said  that  he  is  an  old  retired  person  and  Monti  Nath  had  just

delivered a baby. Considering the nature of the offence, this Court is of the view

that if such persons are sent to jail along with other habitual offenders, the mind

of such first time petty offender would be criminalized. Considering all the above,

along with the facts and circumstances of the case under which the offences

were committed by Ashok Nath and Monti Nath, I am of the considered opinion

that accused deserve to get the benefit as provided u/s-3 of the Probation of

Offenders Act, 1958. 
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20) As such accused persons, namely, Ashok Nath and Monti Nath are released

after due admonition that they shall not commit such act in future. They are also

further directed pay Rs.1000/- each as compensation to the victims Babu Ram

Nath and Jayanti Nath as per sec. 5(1) (a) of the said Act.

21) Copies of the judgment be given free of costs to the aforesaid convicts.

22) I have heard the argument of this case on 13/11/2020 and fixed 27/11/2020

for  judgement.  But  accused  Monti  Nath  failed  to  appear  before  thecourt  on

account of health issue and thus the date was fixed today for judgement.

23) Given under my hand and seal of this Court on this the 11 th day of December,

2020 at Bilasipara.

                                                                      (Smti. Sangita Haloi)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1 :-  Jayanti Devi

PW.2 :-  Baburam Nath

PW.3 :-  Ramoni Devi

PW.4 :-  Khoka Nath

PW.5 :-  Nirendra Ch. Nath

PW.6 :-  Dr. Mominul Islam

Prosecution Exhibits:-

Ext.1 :- Sketch map

Ext.2 :- Charge sheet

Ext.3 :- Medical report

Defence Witnesses & Exhibits:-

Nil

                                                                    (Smti. Sangita Haloi)

                                                                    SDJM (M), Bilasipara.
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11/12/2020

All the accused are present.

The Judgment is prepared in a separate sheet to be kept with

the case record.

The  judgment  is  pronounced  in  open  Court  in  presence  of  the

accused persons, their counsel and Learned APP.

From the discussion made in the judgement accused namely, Ashok

Nath and Monti Nath are convicted and held guilty under section 323/448 of

the IPC. Accused persons, namely, Ashok Nath and Monti Nath are released

after due admonition that they shall not commit such act in future. They are

also  further  directed pay Rs.1000/-  each as  compensation  to  the victims

Babu Ram Nath and Jayanti Nath as per sec. 5(1) (a) of the said Act.

Accused Ashok Nath and Monti Nath are acquitted from the charge

u/s. 354 IPC.

The case is accordingly disposed of.

Later on,         Seen Petition no. 1004 filed on behalf accused/ convicts  Ashok

Nath and Monti Nath praying for allowing them to remain on previous bail

and also prayed for further time to pay the fine. Heard both sides and the

petition is allowed. 

Fixing 11/01/2021 for necessary order. 
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